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Date of issue

Arising out of Order-in-Original No. PLN-AC-ADJ-STX-83/2023-24 dated 26.06.2023 (Date
(¥) | of Issue: 28.06.2023) passed by the Assistant Commissioner, CGST, Division - Palanpur,
Commissionerate - Gandhinagar

et &1 AT o Tt / M/s Dineshkumar Indrabhan Vora, Shree Saibaba
(=) | Name and Address of the Holidays, 1st Floor, Opp. Ambedkar Bhavan, Palanpur,
Appellant Banaskantha — 385001

1S RE 50 AfIA-asT § FEANT AT BT £ 3 9 =0 R ¥ WY TRl Y I T 9EH
SrTRrRTY By refler SreraT TIETOr SaaH SEqd X qehdl g St T T ey F e 1 waT B

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR TR T TIETTT SAEH:-

Revision application to Government of India:

(1) 0T ScITEd e Ata WA, 1994a?rmm:ﬁ%wqqumﬁ%ﬁarﬁﬁqjﬁ?ﬁmﬁ
ST ¥ T TG F A G ST Fe o, AT TCHI, R H=er, TS 49T,
=yeft wifrer, Shiaw €19 waw, dag 7, 7% feewt: 110001 T & [T AR -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

() ﬁwﬁaﬁ%mﬁwﬁﬁmaﬁﬁ%ﬁmmmmﬁﬁm%ﬁ
TSR & gk HOSTIR & Wt 3 S ¢ A H, 27 Pl STUSTR T SOSTR  =g g el e &
a7 el oI & &Y wrer By sk 3 S g% gl

In case of any loss of goods where the loss occur in transit from a/afa:c‘z"'@?yjo a
warehouse or to another factory or from one warehouse to another d n%?@g
of processing of the goods in a warehouse or in storage whether in 2

warehouse.




(@) W%Wﬁ:ﬁwmﬁﬂﬁﬁaﬁawqtmw%%ﬁﬂﬁﬁmwﬁmw
Ww%ﬁz%nﬁﬁﬁw%mﬁﬂﬁwmﬁﬂﬁﬁﬁﬁa%

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@) ﬁwmwmﬁmw%m(ﬁwwwﬁ)ﬁﬁﬁﬁmww@l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '

() ST SeTeT Y SeuTaET e AT 3 (g o ST HiE AR A TE § AT Y e S T
T T T ¥ e erger, e F g OIRG Ay 99e R A7 arw § faw sfafRew (7 2) 1998
& 109 g Rges g mwgn

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ST SeaTa 9o (erfier) T, 2001 % few 9 % siwia e s dear -8 F <
gt ¥, I arder ¥ 9 ameer IR Rats § O wra F Nocge-andy T i aree # -
TR ¥ @ ST emeaT RRAT ST =1RW S€% Y @raT § 7 ged o & sfaa g 35-% H
et & 3 AT & wag & 61 EAR-6 AT H T Ff e ARy

The above application shall be made in duplicate in Form No. EA-8 as-specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS amee ¥ aTer oTat dery The T o1 ©9Y 97 SEY FH grar 94 200/ - I I B
ST & Srgt S aRed o W@ & SATaT g7 a7 1000 /- FY 6 I T S
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T 5, FET SeATET o TF YaT < ey =rmiarsor & wia ardier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  F=eg Seared e afafiaw, 1944 $ g 35-F1/35-5 % sidvia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SwhrEd gfesee ¥ adTq AqETX % Arar ST Adie, i & Hraw o YT e, Fad
IR [ UF AT ardiely maraeer (Reee) fi aff aefty fiisHr, aguarars § 2nd 7T,

a‘gmcﬂ 79, aT, FReFTR, sgasrere-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para. i

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by-a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty-/- df{nand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectiye€; yfinsi_heaﬁtbrm of
crossed bank draft in favour of Asstt. Registar of a branch of 4 S

2




sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) AR amRAr S WS ST BT AHTAL AT g A AT T AR F Rrq K A7 G 4w

w%mwaﬁqwaw%@%@ﬁﬁ%mqﬁm%ﬁ%%mumﬁaﬁm
TATTEISROT 7 Wa SIS I Hes ¥ TChTE ohl b ATae foaT ST § |

In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) I EE Y 1970 3T I AT -1 % siwia MG g agar <6
ST AT gererser FuTRafy Rt wiRenrd % ander § F wdw T TF IO F 6.50 A« @ =
e feehe I AT = MMRT |

One copy of application or 0.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(B) = S Tt st T AEeer w3 arer Mt B AT off s et o STrar g S e
9o, AT SeuTE o UE SareRd et e (it fraw, 1982 ¥ [iga g

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T S, FRERT IeUTE ok Ud Feree ardiehid smaiaenr (Reee) T i s & ae
¥ wdeqTiT (Demand) TF & (Penalty) FT 10% & STAT AT STTaTS g1 Greriieh, ST&had Gd ST
10 Eh‘a?m%’l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FETT SeuTE §[e A YATHT & T, AT T Fed i AT (Duty Demanded)]
(1) € (Section) 11D % qga Feiia L
(2) foraT g e Hie & e,
(3) rde e Frawt 3 Fraw 6 % qga <& T

TG & AT St ardier § age I S Fr qerT Y erfier anferer e 3 forg g erd s fea
AT Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) () waﬁﬂ%wﬁaﬁﬁqﬁw%ﬁw&aﬁwwﬂwmmﬁmﬁa@ﬁwﬁmw
9[e % 10% T O X SRt et que fariad g aa 708 % 10% SUNIEREE IR IRE R

In view of above, an appeal against this order shall lie before the Tﬂﬁgnal on
payment of 10% of the duty demanded where duty or duty and penalty -ggix?ic;]ig‘g}l‘ge,
or penalty, where penalty alone is in dispute.” O oS $8s,
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NS S ORDER-IN-APPEAL

The present appeal has been filed by M/s Dineshkumar Indrabhan Vora,
Shree Saibaba Holidays, 1st Floor, Opp. Ambedkar Bhavan, Palanpur,
Banaskantha — 385001 [hereinafter referred to as “the appellant”] against Order in
Original No. PLN-AC-ADJ-STX-83/2023-24 dated 26.06.2023 (Date of Issue:
28.06.2023)  [hereinafter referred to as “the impugned order”] passed by the
Assistant Commissioner, CGST, Division - Palanpur, Commissionerate -

Gandhinagar [hereinafter referred to as “the adjudicating authority”].

2.  Briefly stated, the facts of the case are that the appellant were not registered
under Service Tax and were holding PAN No. ADCPV5193]J. As per information
received from the Income Tax Department, it was observed that during the period
"F.Y. 2016-17, the appellant had earned substantial service income by way of
providing taxable services, but had neither obtain Service Tax Registration nor
paid Service Tax thereon. Accordingly, in order to seek information, letter dated
14.10.2021 were issued to the appellant calling for the details of services provided
during the period. But they didn’t submit any reply. Further, the jurisdictional
officers considering the services provided by the appellant as taxable determined
the Service Tax liability for the F.Y. 2016-17 on the basis of value of ‘Sales of
Services’ under Sales/Gross Receipts from Services (Value from ITR) and Form

26AS for the relevant period as per details below :

Sr. | Period | Differential Taxable Value as | Rate of Service Service Tax
No.| (F.Y) per Income Tax Data (in Rs.) | Tax incl. Cess liability to be
demanded (in Rs.)
1. | 2016-17 17,01,254/- 15% 2,55,188/-
3. The  appellant  was  issued  Show  Cause  Notice  No.

GEXCOM/SCN/ST/9856/2021-CGST-DIV-PLN-COMMRTE-GANDHIANGAR

dated 20.10.2021 (in short SCN) proposing to demand and recover Service Tax
amounting to Rs.2,55,188/- under proviso to Section 73(1) of Finance Act, 1994
along with interest under Section 75 of the Act. The SCN also proposed imposition
of penalty under Section 77(1)(a), Section 77(1)(b), Section 77(1)(c)(i), Section
77(1)(c)(ii), Section 77(2) and Section 78 of the Finance Act, 1994.

4. The SCN was adjudicated ex-parte vide the impugned order wherein :

Page 4 of 8




5.

F No. GAPPL/COM/STP/5630/2023

Service Tax demand of Rs.2,55,188/- was confirmed under Section 73(1) of
the Finance Act, 1994 alongwith interest under Section 75 of the Finance
Act, 1994.

Penalty of Rs.10,000/- was imposed under Section 77(1)(a) of the Finance
Act, 1994.

Penalty of Rs.20,000/- Was imposed under Section 70 of the Finance Act,
1994 read with Rule 7 of the Service Tax Rules 1994.

Penalty of Rs.10,000/- was imposed under Section 77(1)(b) of the Finance
Act, 1994.

Penalty of Rs.10,000/- was imposed under Section 77(1)(c)(i) & Section
77(1)(c)(i1) of the Finance Act, 1994.

Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,
1994,

Penalty of Rs.2,55,188/- was imposed under Section 78 of the Finance
Act, 1994 with option for reduced penalty in terms of clause (ii).

Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

6.

> The appellant is a tour agent and their primary business activity is to

promote and facilitate the sale of tour package provided by various tours
operators and their revenue is derived solely from the commission income
from tour operators for helping them sell their tour packages. They do not

sell tour packages directly to customers.

It is observed from the records that the present appeal was filed by the

appellant on 06.10.2023 against the impugned order dated 28.06.2023, which was

reportedly received by the appellant on 10.07.2023.

6.1

It is also observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act, 1994.

The relevant part of the said section is reproduced below :

“(34) An appeal shall be presented within two months from the date of
receipt of the decision or order of such adjudicating authority, made on
and after the Finance Bill, 2012 received the assent of the President,
relating to service tax, interest or penalty under this Chapter,

S N
S CERTRL . "

Page5of 8 g




F No. GAPPL/COM/STP/5630/2023

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of two months, allow it
to be presented within a further period of one month.”

6.2  As per the above legal provisions, the period of two months for filing appeal
before the Commissioner (Appeals) for the instant appeal ends on 10.09.2023 and
further period of one month, within which the Commissioner (Appeals) is
empowered to condone the delay upon being satisfied with the sufficient reasons
shown by the appellant, ends on 10.10.2023. This appeal was filed on 06.10.2023,
i.e after a delay of 27 days from the stipulated date of filing appeal, and is within

the period of one month that can be condoned.

6.3 In their application for Condonation of delay in filing the appeal, they
submitted that they were suffering viral fever during the specified time of filling
the appeal and therefore the delay of 27 days in filing the appeal has been
occurred. These reasons of delay were also explained by them during the course of
personal hearing, the grounds of delay cited and explained by the appellant
appeared to be genuine, cogent and convincing. Considering the submissions and
explanations made during personal hearing, the delay in filing appeal was

condoned in terms of proviso to Section 85 (3A) of the Finance Act, 1994.

7. Hearing in the case was held on 12.04.2024 virtually, Shri Dineshkumar
Indrabhan Vora apeared for hearing. He reiterated the contents of the written
submission. He requested the contents of the written submission. He requested to
adjourn the PH to 19" April which was allowed. Further, he requested for one

week time to submit additional documents.

7.1  Subsequently, the appellant have submitted the copy of ITR-V, Profit &
Loss Account, Balance Sheet for the F.Y. 2014-15, F.Y. 2015-16, F.Y.2016-17.

8. I have carefully gone through the facts of the case available on record,
grounds of appeal in the appeal memorandum, oral submissions made during
personal hearing, the impugned order passed by the adjudicating authority and
other case records. The issue before me for decision in the present appéal is
whether the demand of service tax amounting to Rs.2,55,188/- confirmed under
proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties

the facts and
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circumstances of the case is legal and proper or otherwise. The demand pertains to

the period of F.Y. 2016-17.

9. I find that the SCN was issued on the basis of third party data without any

verification and the impugned order has been decided ex-parte.

9.1 I find that the appellant claimed that they are tour commission agent and
their business activity is to promote and facilitate the sale of tour packages
provided by various operators. In support of their claim they submitted the P&L
Alc, Balance Sheet and ITR. Further, I find that they did not submit any
documentary evidence to support their commission income from tour operators. I
also find that the SCN was issued merely on the basis of third party information
provided by the Income Tax Department and the impugned Order has been passed
ex-parte. Since the appellant were not even get an opportunity to appear before the
adjudicating authority to defense their case, therefore, in the fitness of things & in
the interest of natural justice, I am of the considered view that the case is required
to be remanded back to the adjudicating authority so that they can evaluate the
appellant’s claim following their submission and decide the case afresh

accordingly.

10. 1, therefore, set aside the impugned order and remand the matter back to the
adjudicating authority for de-novo adjudication following the principles of natural

justice.

11, =rdier saT gTRT a5% T TS erdier 7 Tey SURI<h aiies & FohaT ST g |
The appeal filed by the appellant stands disposed of in above terms.
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JATU/ Attested : Dated: Qﬁﬁ&pﬁl, 2024
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By REGD/SPEED POST A/D

To,

M/s Dineshkumar Indrabhan Vora,
Shree Saibaba Holidays, 1st Floor,
Opp. Ambedkar Bhavan, Palanpur,
Banaskantha — 385001.

Copy to : .

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Assistant Commissioner, CGST & CEX, Palanpur Division,
Gandhinagar Commissionerate.

4,  The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication
of OIA on website.

/ | Guard file.

6. PAFile.
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