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('cf)
st#Rt fial
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01.05.2024

Arising out of Order-In-Original No. PLN-AC-ADJ-STX-83/2023-24 dated 26.06.2023 (Date

(e) of Issue: 28.06.2023) passed by the Assistant Commissioner, CGST, Division - Palanpur,

Commissionerate - Gandhinagar

$lanai mat t=f"R' 3T'R: tfclT t M/s Dineshkumar lndrabhan Vora, Shree Saibaba

(a) Name and Address of the Holidays, 1st Floor, Opp. Ambedkar Bhavan, Palanpur,

Appellant Banaskantha- 385001

stf zr sfta-sear a sriatr srzsramar?ita srsnr ah #fa zrffaftaa; +TT «T
srferantRtft ratgewraar7gr #mar&, #at fler am±rhas zt «mar?l

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) a#ta sqraa gra sf@nRr, 1994 fr ear sraftaargmtaRt arr Rt
3.-arr h pr uc{a k siairatu sac aft fa, raat, fa« +jar«a, us+a (T,
tfrif, sla trs, iaf,Rt: 110001 t #rsfr af@:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

In case of any loss of goods where the loss occur in transit from.,(~~;to a
warehouse or to another factory or from one warehouse to another d i:o.t:i:g':me-GQy.rse
of processing of the goods in a warehouse or in storage whether in :t· tow~r it1;: a

h
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(W) saharzg ftu atpr j Raffaaat k faffiau#tr gr«ea mamtT
aegraa grabRaza#a#tRrmahatgf@hr ag zr z?gr Pl 4TRI a ~1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods :which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(r) sifa sgraa ftarea gm#ran futst fezmr Rt&zit2str st za
nrr ta fzr a# garfen rzga, sf arr 1TTfu" cf1"m "CR" m~it~~ (-.f 2) 1998
mu109IDU~~ if"C!;~I .

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ala sgraa gs (fa) Rural, 2001 ~f.t;qi:r 9 eh ziafaafee quaie <g-8 it
mw:IT , fa arr a #Rakrhffeta flm # sflaqa-srr qi aft zm2gr fr tat
7faai a arr 5fa sea far sr rf?qt sh arzr ear < m gr gff siafa enT 35-~ it
f.tmfta- fra pramahqhrrEl-6artRt #fa ftztf are@ut

The above application shall be made in duplicate in Form No. EA-8 as-specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Ras sea h arr zi iaragsare s? atrtm@tats? 200/- #tr 4rat fr
srg sit ngi iaua umala snrr gt at 1000/- fr#l =rat Rt srgl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

flr gen, arr sgraa genq jarazrfR) +tf@4wr aftsft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€trsgra gtca zf@fa, 1944 fr arr 35-ft/35-za ia@a:
under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) '1'tt>Rif©a qRa ? aar rz h srarar Rt aft, sf a flt g[ea, at
graa gt«ea qi ata arRta arnf@law (fez) R 4fen 2Rrr ff#T, zq1ala 24 rr,

cil8+-11rn ~. arITT:crr , Fr,:_c:1<rl1•1<, 6l'<i+-1~1cil1~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule· 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by· a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penal:1:y-/,demand /
refund is upto 5Lac, 5 Lac to 50 Lac and_ above 50 Lac respectiJe~~~rm ?f
crossed bank draft m favour of Asstt. Registar of a branch of ~ :o~aot• \P..'.u. blic
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the '.Tribunal is situated.

(3) qf<rs?gr i a& gr sr?ii mr tar ?tar2 at r@tsg tar#fRt mar par srga
far mar Reg sr rs za sg ft fen mm a€t #tf k aa h fu zrnferfa 31cflJ14

ntnf@la#wr#st umsft zr #hrwarRt umca far star2t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Trr4 gen sf@Ru 1970 zTnt «inf@er ft rggft -1 k siafa fafRa fag gar3
rear qr qr?gr ref@nf [oft71feat smr?gr if r@aft ca 7Raus6 .50 ¾ cfiT ,-414 I~ ll

gen feaz csgtrare1
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

ls ) z 3 iif@ai #t f.-l 4-;{ 01 ffi" cfl-?r -f.-lw cFl" 3l'n: m an staff fl srat ? Rtmm
gen, atsaran geaghara sf@la turf@lar (aaffafe) fr, 1982 # ff2az
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flr gen, hr star green vi hara ff rat@raw (fez) v# 4faaftharr
afrit (Demand) g ie (Penalty) mT 10% pa sar aearsfaa 2l graifk, srf@aa srar
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a=Ra swra taataah siavfa, gnfazt#frRt l=!irr (Duty Demanded) I

( 1) is(Section) 11Dh «z« fefRaurn;
(2) fn+aaz#fez fr cf@rr;
(3) haz#feefitfr 6 haze eauf?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) zrmgr ah f sfa 7ferawr ehrmzi rcea rzrar gear atau fa(Ra gt t iif +Tz
~~ 1o% gram sitszhaa awe f cl I @a gt aa awe#10% W@T'f "CR: cFl" '5'fT~i,

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penal -di,~;1te,
or penalty, where penalty alone is in dispute." ,.,,_ \
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F No. GAPPL/COM/STP/5630/2023

37)fr3I/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Dineshkumar Indrabhan Vora,

Shree Saibaba Holidays, 1st Floor, Opp. Ambedkar Bhavan, Palanpur,

Banaskantha - 385001 [hereinafter referred to as "the appellant"] against Order in

Original No. PLN-AC-ADJ-STX-83/2023-24 dated 26.06.2023 (Date of Issue:

28.06.2023) [hereinafter referred to as "the impugned order"] passed by the

Assistant Commissioner, CGST, Division - Palanpur, Commissionerate -

Gandhinagar [hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No. ADCPV5 l 93J. As per information

received from the Income Tax Department, it was observed that during the period

F.Y. 2016-17, the appellant had earned substantial service income by way of

providing taxable services, but had neither obtain Service Tax Registration nor

paid Service Tax thereon. Accordingly, in order to seek information, letter dated

14.10.2021 were issued to the appellant calling for the details of services provided

during the period. But they didn't submit any reply. Further, the jurisdictional

officers considering the services provided by the appellant as taxable determined

the Service Tax liability for the FY. 2016-17 on the basis of value of 'Sales of

Services' under Sales/Gross Receipts from Services (Value from ITR) and Form

26AS for the relevant period as per details below :

Sr. Period Differential Taxable Value as Rate of Service Service Tax
No. (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess liability to be

demanded (in Rs.)
1. 2016-17 17,01,254/ 15% 2,55,188/

3. The appellant was issued Show Cause Notice No.

GEXCOM/SCN/ST/9856/2021-CGST-DIV-PLN-COMMRTE-GANDHIANGAR

dated 20.10.2021 (in short SCN) proposing to demand and recover Service Tax

amounting to Rs.2,55,188/- under proviso to Section 73(1) of Finance Act, 1994

along with interest under Section 75 of the Act. The SCN also proposed imposition

of penalty under Section 77(l)(a), Section 77(l)(b), Section 77(l)(c)(i), Section

77(l)(c)(ii), Section 77(2) and Section 78 of the Finance Act, 1994.

4. The SCN was adjudicated ex-parte vide the impugned order wherein :
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F No. GAPPL/COMISTP/5630/2023

e Service Tax demand ofRs.2,55,188/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance

Act, 1994.

o Penalty of Rs. I 0,000/- was imposed under Section 77(1)(a) of the Finance

Act, 1994.

o Penalty of Rs.20,000/- was imposed under Section 70 of the Finance Act,

1994 read with Rule 7 of the Service Tax Rules 1994.

• Penalty of Rs.10,000/- was imposed under Section 77(1 )(b) of the Finance

Act, 1994.

e Penalty of Rs.10,000/- was imposed under Section 77(l)(c)(i) & Section

77(l)(c)(ii) of the Finance Act, 1994.

Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,

1994.

o Penalty of Rs.2,55,188/- was imposed under Section 78 of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

> The appellant 1s a tour agent and their primary business activity 1s to

promote and facilitate the sale of tour package provided by various tours

operators and their revenue is derived solely from the commission income

from tour operators for helping them sell their tour packages. They do not

sell tour packages directly to customers.

6. It is observed from the records that the present appeal was filed by the

appellant on 06.10.2023 against the impugned order dated 28.06.2023, which was

reportedly received by the appellant on 10.07.2023.

6.1 It is also observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act, 1994.

The relevant part of the said section is reproduced below :

"(3A) An appeal shall be presented within two monthsfrom the date of
receipt of the decision or order ofsuch adjudicating authority, made on
and after the Finance Bill, 2012 received the assent of the President,
relating to service tax, interest orpenalty under this Chapter: .,,
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F No. GAPPL/COM/STP/5630/2023

Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is
satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaidperiod oftwo months, allow it
to bepresented within afurtherperiod ofone month. "

6.2 As per the above legal provisions, the period of two months for filing appeal

before the Commissioner (Appeals) for the instant appeal ends on 10.09.2023 and

further period of one month, within which the Commissioner (Appeals) is

empowered to condone the delay upon being satisfied with the sufficient reasons

shown by the appellant, ends on 10.10.2023. This appeal was filed on 06.10.2023,

i.e after a delay of 27 days from the stipulated date of filing appeal, and is within

the period of one month that can be condoned.

6.3 In their application for Condonation of delay m filing the appeal, they

submitted that they were suffering viral fever during the specified tiine of filling

the appeal and therefore the delay of 27 days in filing the appeal has been

occurred. These reasons of delay were also explained by them during the course of

personal hearing, the grounds of delay cited and explained by the appellant

appeared to be genuine, cogent and convincing. Considering the submissions and

explanations made during personal hearing, the delay in filing appeal was

condoned in terms of proviso to Section 85 (3A) of the Finance Act, 1994.

7. Hearing in the case was held on 12.04.2024 virtually, Shri Dineshkumar

Indrabhan Vora apeared for hearing. He reiterated the contents of the written

submission. He requested the contents of the written submission. He requested to

adjourn the PH to 19" April which was allowed. Further, he requested for one

week time to submit additional documents.

7.1 Subsequently, the appellant have submitted the copy of ITR-V, Profit &

Loss Account, Balance Sheet for the F.Y. 2014-15, F.Y. 2015-16, F.Y.2016-17.

8. I have carefully gone through the facts of the case available on record,

grounds of appeal in the appeal memorandum, oral submissions made during

personal hearing, the impugned order passed by the adjudicating authority and

other case records. The issue before me for decision in the present appeal is

whether the demand of service tax amounting to Rs.2,55,188/- confirmed under

proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties

vide the impugned order passed by the adjudicating authority«@h the facts and
±v, P '- '.Y,
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circumstances of the case is legal and proper or otherwise. The demand pertains to

the period ofF.Y. 2016-17.

9. I find that the SCN was issued on the basis of third party data without any

verification and the impugned order has been decided ex-parte.

9 .1 I find that the appellant claimed that they are tour commission agent and

their business activity is to promote and facilitate the sale of tour packages

provided by various operators. In support of their claim they submitted the P&L

Ale, Balance Sheet and ITR. Further, I find that they did not submit any

documentary evidence to support their commission income from tour operators. I

also find that the SCN was issued merely on the basis of third party information

provided by the Income Tax Department and the impugned Order has been passed

ex-parte. Since the appellant were not even get an opportunity to appear before the

adjudicating authority to defense their case, therefore, in the fitness of things & in

the interest of natural justice, I am of the considered view that the case is required

to be remanded back to the adjudicating authority so that they can evaluate the

appellant's claim following their submission and decide the case afresh

accordingly.

10. I, therefore, set aside the impugned order and remand the matter back to the

adjudicating authority for de-novo adjudication following the principles of natural

justice.

11. zrf #aitraft&sfaRazlt 9qtat fau star?]
The appeal filed by the appellant stands disposed of in above terms.

z -tj.., , _

<I ~=------r, '' ,--.._)

.iftlo1=eia ~

3-tF4cfct (~)
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Dated:} 9~~pril, 2024fl ell I fq ci/Attested :

@i
al+r
er8la (3r4ti)
4ft ftu €i,gnarsla
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By REGDISPEED POST A/D

To,

Mis Dineshkumar Indrabhan Vora,
Shree Saibaba Holidays, 1st Floor,
Opp. Ambedkar Bhavan, Palanpur,
Banaskantha -385001.

Copy to:

1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise,Gandhinagar.

3. The Assistant Commissioner, CGST & CEX, Palanpur Division,

Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication

ofOIA on website.

5. Guard file.

6. PA File.
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